National Marine Fisheries Service/NOAA, Commerce

must submit a Plan of Cooperation
that identifies what measures have
been taken and/or will be taken to min-
imize any adverse effects on the avail-
ability of marine mammals for subsist-
ence uses. A plan must include the fol-
lowing:

(a) A statement that the applicant
has notified and met with the affected
subsistence communities to discuss
proposed activities and to resolve po-
tential conflicts regarding timing and
methods of operation;

(b) A description of what measures
the applicant has taken and/or will
take to ensure that oil development ac-
tivities will not interfere with subsist-
ence whaling or sealing;

(c) What plans the applicant has to
continue to meet with the affected
communities to notify the commu-
nities of any changes in operation.

§216.206 Requirements for monitoring
and reporting.

(a) Holders of Letters of Authoriza-
tion issued pursuant to §§216.106 and
216.208 for activities described in
§216.200 are required to cooperate with
the National Marine Fisheries Service,
and any other Federal, state or local
agency monitoring the impacts of the
activity on marine mammals. Unless
specified otherwise in the Letter of Au-
thorization, the Holder of the Letter of
Authorization must notify the Admin-
istrator, Alaska Region, National Ma-
rine Fisheries Service, or his/her des-
ignee, by letter or telephone, at least 2
weeks prior to initiating new activities
potentially involving the taking of ma-
rine mammals.

(b) Holders of Letters of Authoriza-
tion must designate qualified on-site
individuals, approved in advance by the
National Marine Fisheries Service, to
conduct the mitigation, monitoring
and reporting activities specified in the
Letter of Authorization issued pursu-
ant to §216.106 and §216.208.

(c) Holders of Letters of Authoriza-
tion must conduct all monitoring and/
or research required under the Letter
of Authorization.

(d) Unless specified otherwise in the
Letter of Authorization, the Holder of
that Letter of Authorization must sub-
mit an annual report to the Director,
Office of Protected Resources, National
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Marine Fisheries Service, no later than
March 31 of the year following the con-
clusion of the previous open water
monitoring season. This report must
contain all information required by the
Letter of Authorization.

(e) A final annual comprehensive re-
port must be submitted within the
time period specified in the governing
Letter of Authorization.

(f) A final comprehensive report on
all marine mammal monitoring and re-
search conducted during the period of
these regulations must be submitted to
the Director, Office of Protected Re-
sources, National Marine Fisheries
Service at least 240 days prior to expi-
ration of these regulations or 240 days
after the expiration of these regula-
tions if renewal of the regulations will
not be requested.

§216.207 Applications for Letters of
Authorization.

(a) To incidentally take bowhead
whales and other marine mammals
pursuant to these regulations, the U.S.
citizen (see definition at §216.103) con-
ducting the activity identified in
§216.200 must apply for and obtain ei-
ther an initial Letter of Authorization
in accordance with §§216.106 and 216.208,
or a renewal under §216.209.

(b) The application for an initial Let-
ter of Authorization must be submitted
to the National Marine Fisheries Serv-
ice at least 180 days before the activity
is scheduled to begin.

(c) Applications for initial Letters of
Authorization must include all infor-
mation items identified in §216.104(a).

(d) NMFS will review an application
for an initial Letter of Authorization
in accordance with §216.104(b) and, if
adequate and complete, will publish a
notice of receipt of a request for inci-
dental taking and a proposed amend-
ment to §216.200(a). In conjunction
with amending §216.200(a), the National
Marine Fisheries Service will provide
for public comment on the application
for an initial Letter of Authorization.

(e) Upon receipt of a complete appli-
cation for an initial Letter of Author-
ization, and at its discretion, the Na-
tional Marine Fisheries Service may
submit the monitoring plan to mem-
bers of a peer review panel for review
and/or schedule a workshop to review



§216.208

the plan. Unless specified in the Letter
of Authorization, the applicant must
submit a final monitoring plan to the
Assistant Administrator prior to the
issuance of an initial Letter of Author-
ization.

§216.208 Letters of Authorization.

(a) A Letter of Authorization, unless
suspended or revoked, will be valid for
a period of time not to exceed the pe-
riod of validity of this subpart, but
must be renewed annually subject to
annual renewal conditions in §216.209.

(b) Each Letter of Authorization will
set forth:

(1) Permissible methods of incidental
taking;

(2) Means of effecting the least prac-
ticable adverse impact on the species,
its habitat, and on the availability of
the species for subsistence uses; and

(3) Requirements for monitoring and
reporting, including any requirements
for the independent peer-review of pro-
posed monitoring plans.

(c) Issuance and renewal of each Let-
ter of Authorization will be based on a
determination that the number of ma-
rine mammals taken by the activity
will be small, that the total number of
marine mammals taken by the activity
as a whole will have no more than a
negligible impact on the species or
stock of affected marine mammal(s),
and will not have an unmitigable ad-
verse impact on the availability of spe-
cies or stocks of marine mammals for
taking for subsistence uses.

(d) Notice of issuance or denial of a
Letter of Authorization will be pub-
lished in the FEDERAL REGISTER within
30 days of a determination.

§216.209 Renewal of Letters of Author-
ization.

(a) A Letter of Authorization issued
under §216.106 and §216.208 for the ac-
tivity identified in §216.200 will be re-
newed annually upon:

(1) Notification to the National Ma-
rine Fisheries Service that the activity
described in the application submitted
under §216.207 will be undertaken and
that there will not be a substantial
modification to the described work,
mitigation or monitoring undertaken
during the upcoming season;
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(2) Timely receipt of the monitoring
reports required under §216.205, and the
Letter of Authorization issued under
§216.208, which have been reviewed and
accepted by the National Marine Fish-
eries Service, and of the Plan of Co-
operation required under §216.205; and

(3) A determination by the National
Marine Fisheries Service that the miti-
gation, monitoring and reporting meas-
ures required under §216.204 and the
Letter of Authorization issued under
§§216.106 and 216.208, were undertaken
and will be undertaken during the up-
coming annual period of validity of a
renewed Letter of Authorization.

(b) If a request for a renewal of a Let-
ter of Authorization issued under
§§216.106 and 216.208 indicates that a
substantial modification to the de-
scribed work, mitigation or monitoring
undertaken during the upcoming sea-
son will occur, the National Marine
Fisheries Service will provide the pub-
lic a minimum of 30 days for review
and comment on the request. Review
and comment on renewals of Letters of
Authorization are restricted to:

(1) New cited information and data
that indicates that the determinations
made in this document are in need of
reconsideration,

(2) The Plan of Cooperation, and

(3) The proposed monitoring plan.

(c) A notice of issuance or denial of a
Renewal of a Letter of Authorization
will be published in the FEDERAL REG-
ISTER within 30 days of a determina-
tion.

§216.210 Modifications to Letters of
Authorization.

(a) Except as provided in paragraph
(b) of this section, no substantive
modification (including withdrawal or
suspension) to the Letter of Authoriza-
tion by the National Marine Fisheries
Service, issued pursuant to §§216.106
and 216.208 and subject to the provi-
sions of this subpart shall be made
until after notification and an oppor-
tunity for public comment has been
provided. For purposes of this para-
graph, a renewal of a Letter of Author-
ization under §216.209, without modi-
fication (except for the period of valid-
ity), is not considered a substantive
modification.



